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CRIMINAL CODE AMENDMENT (HOME INVASION) BILL 2000 
Second Reading - Cognate Debate 

Resumed from 11 October. 

MRS ROBERTS (Midland) [11.10 am]:  At the end of my comments yesterday, I was detailing the case of an 
officer who had sent me an email.  It was a disturbing email, because he spelt out that he had been a police 
officer in this State for 10 years and believed he could no longer be quiet about the state of the Police Service 
and his position.  He is stationed in the country, and he asked to remain anonymous because he feared the 
repercussions of speaking out; and, unfortunately, that situation applies to many police officers in this State.  He 
stressed that it is important that people like me and other members of Parliament get some advice from rank and 
file police officers and not just, as he describes it, the misinformation that comes from the administration on the 
sixth floor.  For the benefit of members who are unaware, the sixth floor is where the Commissioner of Police, 
the deputy commissioners and other senior officers within the Police Service are housed.  He believes there is 
quite a cover-up. 

The communication from this officer is similar to other verbal and written information I have received from 
police officers - mainly verbal, because they fear the repercussions - that they have never been worse off, had 
such a big workload and been so short-staffed, and that the shortages in their operational funding are making it 
extremely difficult for them to do their job.  They are as distressed as anyone else when they arrive too late at a 
situation that requires police attendance, or when it takes them one, two or three hours, and sometimes until the 
next day, to respond to call for help.  He admits that he is disillusioned and somewhat disgruntled, because he 
has made a commitment to the job, which he regards as a vocation, and is trying to do the best he can.   

We should not put our police officers in this situation.  More importantly, it is a sad indictment of this 
Government that it is not equipping our police officers properly and is not providing sufficient staff at police 
stations in the country and the suburbs to enable the police to do their job properly.  If we do not have sufficient 
police on the ground, crime is likely to increase, and the public will, therefore, call for stiffer penalties for crime.  
The public is calling for more police officers, because, as we all know, whenever extra patrols or special task 
forces are put into an area, or whenever a special operation takes place in an area, the crime rate goes down.  We 
have seen from some home burglary statistics that have been released recently that when a special effort is made, 
we get results.  We can improve clearance rates by catching a greater number of offenders in the act, and if we 
can prosecute a greater number of the people who are committing crimes and can get those offenders off the 
streets, the rate of home burglary will go down.  However, this should not be done in an ad hoc suburb-by-
suburb basis, when we clean up a little problem here and there.  We need properly resourced police stations 
across the State, because as we have also seen from those statistics, the rate of home burglary in Western 
Australia overall has increased by 4 per cent.  As I highlighted yesterday, Western Australia has the worst home 
burglary rate in Australia; and, as was claimed by Mr Wilson, Australia has the highest rate of burglary of any 
developed country.   

That situation must be turned around.  We will not turn it around by increasing penalties, which seems to be the 
Government's only answer.  Yes, there is some demand in the community for increased penalties, and the 
Government has our support on this matter, because it is the only thing it has on offer.  The Government also has 
our support to properly resource police stations and provide them with adequate operational funding.  The 
Government has our support to fill all the unfilled police positions in this State, and to increase the number of 
police officers in this State so that more areas can be targeted and the level of crime can be reduced.  The 
Government also has our support to implement measures to prevent crime and deal with the causes of crime, and 
to deal in a more practical way with the drug problem in Western Australia.  The measures proposed by the 
Government in this legislation will not alone solve the problem of crime in this State.  If the Government does 
not employ more police officers, give more operational funding to the Police Service and tackle the causes of 
crime, it will do little to alleviate the appalling rate of home burglary in this State.   

MR BAKER (Joondalup) [11.16 am]:  I strongly support the Criminal Code Amendment (Home Invasion) Bill, 
for the reasons set out by previous speakers.  This Bill will greatly assist the owners and occupiers of property to 
protect their property.  Clause 4, which will insert a new section 244 in the Criminal Code, contains a series of 
specific defences against home invasion.  It will be lawful for occupants to perform certain acts, provided they 
are in peaceable possession of their dwelling, and provided they use these rights in the appropriate 
circumstances.  Members should bear in mind that the power set out in new section 244 can be used in 
conjunction with other excuses and defences in the Criminal Code.  Members may not be aware of the excuse 
commonly known as “mistake of fact”.  That applies in circumstances where a person honestly believes on 
reasonable grounds that a given factual scenario exists and behaves accordingly, but it subsequently transpires 
that the person's perception of the facts is wrong.  A simple example is a person who attends a home armed with 
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a plastic gun and tells the occupant that he will shoot him unless he hands over his money or valuables.  The 
occupant is entitled to lawfully possess a firearm - a pistol in this case - and he grabs his pistol and shoots that 
person and is subsequently charged with wilful murder.  Under those circumstances, the occupant would argue 
that he honestly and reasonably believed that the gun that the other person was about to use was real and was 
loaded, that his life was in jeopardy, and that he was entitled to defend himself, and that he therefore resorted to 
self-defence using deadly force; namely, a pistol.   

If we bear the mistake of fact defence in mind when we read new section 244, we can imagine many instances in 
which that defence can be used in conjunction with the powers that are set out in the Bill.  New section 244(1)(a) 
states that it is lawful for a person - the occupant - who is in peaceable possession of a dwelling to use any force 
or do anything else that the occupant believes, on reasonable grounds, to be necessary to prevent a home invader 
from wrongfully entering the dwelling or an associated place.  An occupant may believe that an alleged or 
putative home invader is about to enter his dwelling, and take certain action, which in reality is not necessary, 
because that person does not have that intention.  That is a simple case of the mistake of fact defence, whereby 
the occupant had the honest, but mistaken, belief that the person concerned was about to invade his property.  
That mistake of fact defence can be used in conjunction with the new powers set out in this Bill for occupants to 
defend their dwellings. 

The mistake of fact defence also applies to new section 244(2), which defines “home invader”.  A home invader 
is a person who enters premises with unlawful excuse to do something illegal.  An occupant who is in peaceable 
possession of a property may have the mistaken belief that a person is a home invader, or will be a home invader 
in a matter of a few seconds, and will take action in accordance with his rights under this Bill.   

Yesterday afternoon, during private members' business, a debate took place in this Chamber about the Labor 
Party's so-called protection of seniors Bill.  When we look at the right of people in peaceable possession of 
property to defend their property and themselves, and also the penalties for home invasion, we need to bear in 
mind that the two things go hand in hand.  People who are in peaceable possession of property should have the 
right to appropriately defend their property, on the one hand, and if it transpires that the home invaders are 
ultimately charged and convicted, they should be appropriately penalised by our criminal justice system. 

I will highlight some of the obvious defects in the Criminal Code Amendment (Protection of Seniors) Bill.  I am 
sure every member in this Chamber wants to protect our seniors.  We all wish to see tough penalties and 
sentences imposed on people in the community who prey on the vulnerable.  However, the Opposition's Bill that 
was debated yesterday is fundamentally flawed, for several reasons.  I encourage members to consider whether 
the Opposition's Bill will achieve  what it purports to achieve.  The title of the Bill includes the term “Protection 
of Seniors”; yet the Bill contains no specific definition of seniors. 

Points of Order 

Mr BROWN:  The member is entitled to address the Bill before the House.  However, he is not entitled to 
address another Bill before the House, unless standing orders have changed.  I ask you to rule on that, Madam 
Acting Speaker.  If we are allowed to address a Bill before the House and compare its provisions with any other 
Bill on the Notice Paper, that will create a precedent that will be taken very seriously by the Opposition when it 
debates Bills.  I understand that the member is entitled to address in detail this Bill, but not other Bills before this 
House. 

Mr BAKER:  We are involved in a second reading debate.  I am addressing the issues underpinning the rationale 
behind the Government's Bill.  As I indicated at the outset, there is a clear relationship between the rights of 
occupants of residential dwellings to protect themselves, and the rights of those people to expect that when home 
invaders are apprehended, charged and convicted they will receive appropriate sentences.  This is an appropriate 
opportunity to raise some interesting interrelationships between the two Bills. 

Mr PRINCE:  In this debate, which of course is about an amendment to the Criminal Code specifically referring 
to rights of home owners regarding their property, members opposite spoke yesterday and did not mention the 
Bill.  They referred to police numbers and police resources.  At least two members - to my certain knowledge the 
members for Peel and Willagee - rather than commenting directly on the Bill, indicated that this Bill was a 
totally wrong direction for law and we should be doing more about prevention and other matters concerning 
causation.  

In his speech the member for Joondalup is drawing some analogies and examples from two pieces of legislation 
before the House.  They are both apposite because they deal with the issue of people protecting themselves and 
their property.  I cannot see that there is any great matter of principle to rule on as requested by the member for 
Bassendean.  If we were to enforce the standing order that deals with relevance, on which the member's point of 
order should have been made, most of the speeches made on this legislation would have been out of order. 
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Mr BROWN:  Both members opposite fail to understand a distinction between their points and my point.  Surely 
it is obvious.  It is one thing to canvass widely when debating a Bill; it is another thing to debate at the same time 
another Bill before the House.  Surely that is the critical issue.  This is not a matter of how widely the debate 
ranges or of relevance.  The issue is about whether a member is entitled to carry out a detailed analysis of 
another Bill, not whether he may simply draw comparisons, as the Minister for Police tried to argue.  

I am keen to get a ruling on this matter.  If the ruling is that we can carry out a detailed analysis of another Bill 
before the Parliament when we are debating a Bill, that will be of great interest to the Opposition.  We may well 
wish to debate in that manner.  However, I understand that the standing orders require that while a Bill before the 
House is being debated it is not in order to make a detailed analysis of another Bill before the House.  This is a 
most important issue.  If a new ruling is made against my point of order, I suggest the debate in this Chamber 
will be far wider than it has ever been.  My point of order is not about the relevance of the member’s speech or 
how widely he ranges with his comments; it is directed more specifically at the degree to which a member is 
entitled to analyse and speak about in glowing or derogatory terms a Bill before the House when the debate is 
about another Bill. 

The ACTING SPEAKER (Mrs Hodson -Thomas):  I will allow the member for Joondalup to provide a brief and 
concise comparison, as both Bills are relevant.  However, I ask that he quickly return to the substance of the Bill 
before us now. 

Debate Resumed 

Mr BAKER:  The Bill before the House will give occupants of residential dwellings who are in peaceable 
possession of their dwellings powers to prevent home invaders from entering their premises and committing 
criminal offences therein.  It is all very well to give additional powers to occupants of residential dwellings, but 
it is also important to consider penalties that should apply to the home invaders as defined in the Government's 
Bill.  

It is interesting at this stage to compare the penalties the Government believes are appropriate in those 
circumstances with those pedalled under the Labor Party’s policy on mandatory sentencing, drugs and crime and, 
for that matter, even prostitution.  One insight into the Labor Party's policy is provided by the Bill that was 
debated in part yesterday in this Chamber.I shall refer generally to the way in which the Australian Labor Party 
believes criminal penalties should be structured in our criminal justice system. 

In the Criminal Code Amendment (Protection of Seniors) Bill, the Labor Party makes it clear that for serious 
assaults on the elderly and the vulnerable only one type of human being in Western Australia slots into the 
category of an older or vulnerable citizen; that is, a person who has attained the age of 60 years.  Although the 
Bill does not specifically define that person as a senior citizen, it is clear by virtue of the clauses in the Bill that 
that is the intention.  Members will note that the penalties in the Bill purport to be substantially increased for 
serious offences against a person of or over the age of 60 years.  It is interesting to note the Labor Party’s 
definition of a senior citizen and a vulnerable member of the community.  For that reason alone in that Bill the 
Labor Party’s policy regarding seniors is fundamentally flawed.  That point is out of kilter with community 
standards and views.  To determine the community view on that issue and how it believes the term “senior” 
should be defined, we need go only to the various peak seniors groups in this State. 

Point of Order 

Mr KOBELKE:  Madam Acting Speaker, I again draw to your attention the point of order raised earlier by the 
member for Bassendean.  I have been listening intently to the contribution being made by the member for 
Joondalup.  He is making no attempt to link the matters he is discussing on another Bill, which was before this 
place and debated last night, to the Bill now before the House.  Because the Bills deal with law and order, there 
will be obviously some overlap.  However, I have listened to the member now for three to five minutes; he has 
debated entirely another Bill and has drawn no relationship to the Bill before the House. 

The ACTING SPEAKER (Mrs Hodson-Thomas):  There is no point of order.  However, I remind the member 
for Joondalup to be concise and brief, and I draw his attention to the Bill before the House. 

Debate Resumed 

Mr BAKER:  Thank you, Madam Acting Speaker.  My concern is that “the occupant” as defined in the Bill 
before this House will include people who are considered to be seniors by the community of Western Australia.  
The community in this State does not consider only a person who has attained the age of 60 years to be a senior; 
it considers people of a much younger age to be seniors; and they should be considered as such.  It is important 
to bear this matter in mind, given that occupants of residential dwellings are of varying ages; however, senior 
occupants particularly are in far more vulnerable positions than other occupants.  Because the Labor Party’s view 
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of senior occupants is out of kilter, we must consider not only the Bill that was debated yesterday but also the 
views of the various peak community groups involving seniors in this State - the various senior citizens clubs 
and associations.  It is interesting to try to determine how those groups perceive the appropriate definition of 
senior or, in this case, a senior occupant of a residential dwelling.  All one simply must do is read these clubs’ 
various constitutions to determine how they define the term “senior”. 

In the past three months or so I have been involved in assisting a group of senior citizens in my electorate to 
incorporate a new senior citizens club known as the Joondalup City Senior Citizens Centre.  When I was asked 
to assist in that process by drafting the constitution I asked for an appropriate definition of the term “senior”.  I 
also obtained a copy of the constitution of another successful senior citizens club in the northern suburbs known 
as the Whitfords Hillarys Senior Citizens Centre.  In short, that constitution defined “senior” as a person who 
had attained the age of 55 years or more.  The senior citizens to whom I spoke when I received instructions for 
the preparation of the constitution for the new Joondalup City Senior Citizens Centre were of the same view.  
They said it was absolutely ridiculous to consider as a senior only a person who has attained the age of 60 years.  
They pointed out to me many examples of women members of their club aged 58 or 59 who are grandmothers 
and who would be classified as occupants in the Government's definition of that term in the Bill before the 
House.  In their view they should be regarded as seniors.  The Labor Party of course does not consider them to 
be seniors.  The Labor Party does not consider 59-year-old Western Australian grandmothers to be vulnerable 
people.  Perhaps it considers them to be middle-aged women.  I assure the member for Nollamara that his views 
and the views of his party in that regard are well and truly out of whack and kilter with the views of the 
community. 

It was interesting to note also the second reading speech of the Leader of the Opposition in the protection of 
seniors Bill which was debated yesterday and which directly relates to the Bill before the House.  That speech 
gave a very good insight into the strategy upon which the Labor Party is embarking both in this House and in the 
other place in response to the Government’s legislative law and order program.  Put simply, the Labor Party 
strategy on the one hand gives the appearance of being tough on crime and appears supportive of the 
Government’s new tough law and order initiatives; yet, on the other hand, it applies the handbrake as much as 
possible in both places to the Government's much needed law and order legislation. 

It was interesting to note that in his second reading speech on the other Bill, the Leader of the Opposition spoke 
of a need to ensure that criminals who prey on older Western Australians be left in no doubt that they will face 
longer jail sentences for their crimes; I am sure all members would agree with the need to ensure that.  There is 
also a need to ensure that people protecting their property are given the appropriate rights and powers set out in 
the Bill before the House. 

The point I make is that if members opposite were genuinely concerned about removing any such doubt in the 
minds of would-be criminals, they would truly support the Government’s legislative law and order program, but 
clearly they do not.  There is ample evidence of that.  Members are well aware that the sentencing matrix 
legislation, and its related legislation, is still sitting in the Legislative Council Chamber, bogged down 
somewhere in the Standing Committee on Legislation.  It is interesting to note that the Labor Party in that place 
moved the reference of that legislation to that committee, and it has sat there ever since.  If the Labor Party is 
genuinely concerned about the need for tougher penalties and the need to send very clear messages to would-be 
criminals, and if it believes that the Government is fair dinkum about crime and will not allow any unnecessary 
leniency by judges and magistrates in sentencing criminals, it will simply fast-track the passage of that 
sentencing matrix Bill by pulling it out from the Legislation Committee.  Reference of the legislation to that 
committee was just a stunt to apply a handbrake to it.  The Labor Party knows what the Bill is about because it 
has been briefed on it and knows exactly what is involved in it.  The Labor Party’s response to that is that the 
Government has failed to adequately explain how and when it intends to increase penalties and to identify the 
crimes that it proposes to target.  That is absolute rot and nonsense.  Every week in this place the Government 
makes it clear to the Opposition how it proposes to get tough on crime, how it proposes to toughen up criminal 
penalties and how it proposes to narrow the judicial discretions that can be used by sentencing magistrates or 
judges when sentencing persons convicted of serious criminal offences. 

There was another interesting aspect to the Leader of the Opposition’s second reading speech on that issue when 
he said - 

It seems apparent that the Government intends to use its controversial sentencing matrix to devise new 
penalties. 

That does not “seem apparent”; it is absolutely bleedin’ obvious!  The Leader of the Opposition acknowledged 
the importance of the Sentencing Matrix Bill to devise new penalties.  The Labor Party pretends to support the 
Bill, yet it has allowed it to be bogged down in a committee in the other place. 
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The ACTING SPEAKER:  I draw to the attention of the member for Joondalup that we are dealing with the 
Criminal Code Amendment (Home Invasion) Bill 2000. 

Mr BAKER:  Yes, Madam Acting Speaker.  As I mentioned earlier, the relationship is clear.  It is all very well 
and good to talk about providing the occupants of residential dwellings with new powers to protect their 
property.  

However, hand in hand with that, we must look at penalties that should apply to convicted home invaders.  In 
short, I support the Government's Bill, which is a step in the right direction and has the support of the 
community.  The real test will be when the Bill passes to the other place.  Mark my words, Madam Acting 
Speaker:  We will see the Labor Party apply a handbrake to the Bill in the other place and bury it in a committee, 
as it has done with the Sentencing Matrix Bill 1999.  Labor members say they are tough on crime and support 
the Bill, yet they will frustrate its passage.  Further corroboration of my suggestion is the way the Criminal 
Property Confiscation Bill was dealt with in this place.  It was bogged down in consideration in detail.  Briefings 
were provided to members of the Opposition.  The Labor Party said it supported the Bill, yet it slowed it down in 
this place.  If that Bill passes the consideration in detail stage, and is third read, the Labor Party will again bog it 
down in the Legislation Committee in the other place.  If, heaven forbid, the Labor Party gains office at the next 
election, it will substantially rewrite these Bills and not allow them to pass into law in their present form.  
Members opposite pretend to be tough on crime, realising that law and order will be an important issue at the 
next state election, and they pander to the community and play games with the media.  They talk tough, but their 
actions show that they are not fair dinkum about giving police appropriate powers to investigate crimes and 
giving residents appropriate powers to defend themselves and their property.  Labor members are certainly not 
serious about giving seniors proper powers to protect themselves, or applying appropriate penalties to people 
who bash, rob or assault the more vulnerable members of our community.  I refer to senior citizens as people 
aged 55 years and above, not simply 60 years and above, which is the Labor Party's position.  

MR PRINCE (Albany - Minister for Police) [11.42 am]:  I will respond to some of the most cogent issues raised 
on the Bills before the House; I remind the House that this is a cognate debate.   

A number of members, the member for Kalgoorlie was the first, spoke about mantraps.  The member for 
Fremantle suggested that somehow or other the Attorney General was criminally negligent in telling people 
mantraps could be used.  Section 305 of the Criminal Code deals with this issue; it is a lengthy provision and I 
will not read it all out.  The member for Fremantle said that section does not condone the use of mantraps, but it 
reads in part -  

This section does not make it unlawful to set any gin or trap such as is usually set for the purpose of 
destroying vermin; or to set any spring-gun, mantrap, or engine at night in a dwelling for the protection 
of the dwelling. 

The law, as far as I am aware, has not changed much since the code was originally enacted in 1893.  It provides 
for the setting of mantraps and other forms of devices to protect a dwelling at night.  To suggest, as did the 
member for Fremantle, that the Attorney was criminally negligent was, as usual, wrong - it is his usual hyperbole 
and rhetoric.  The member for Kalgoorlie said that the Attorney General was promoting these things.  He was 
not.  He was asked questions on this matter in a number of media interviews, and he pointed out, as I did, what 
the Criminal Code says.  He was not promoting it, and one certainly should not do so. 

I remind members that the Criminal Code was compiled by Sir Samuel Griffith and others in the decade of the 
1880s.  It was not an invention of the people who wrote it at the time, as it was a compilation and codification of 
the law as it stood.  This related to the law here and in Queensland, South Australia and Tasmania.  The code 
was subsequently adopted in those places, and later in Papua New Guinea.  It was codification of the criminal 
law of the day, which was largely English law transported to the then colonies of Australia.  They were the laws 
at the time.  Times have changed.  People's attitudes have changed 110 year later, as one would expect.  The 
generally accepted proposition when the code was written was that in defending one's home one could use 
reasonable force - namely, roughly like for like.  That is not the general attitude these days.  Therefore, the law 
should evolve to represent something close to the mainstream and reasonable view of informed people in society.  
The Bills before us set out to do that.   

We made changes in 1996 to section 244 of the code to remove the reasonable nature of force to make it force 
that a person reasonably believed had to be used.  This Bill is a further step forward and a good change.  The 
member for Kalgoorlie referred to the term “or do anything else”, which appears in proposed section 244(1), 
which reads -  

It is lawful for a person . . . who is in peaceable possession of a dwelling to use any force or do anything 
else that the occupant believes, on reasonable grounds, to be necessary . . .  
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Force is one thing.  Technology marches on.  It is conceivable that things not yet available will be available to be 
used as a sufficient deterrent to disorient or in some other way prevent people from entering a house or its 
garden, shed or grounds.  It is intended that the term “or do anything else” be a catch-all to include any things to 
do with light, sound or any other part of the electromagnetic spectrum, or other phenomena, which could not be 
constituted as force within a legal definition of that term as a court might determine.  It is intended exemptions 
not arise in future because of advances in technology and so on.  It is not intended to cover things that would 
cause people to die.  There is no intention, nor in my view any ability, for the Bill to be used to provide some 
sort of power to kill people, as was suggested in more fanciful speeches in this place.  There is no intention or 
power in the Bill for a home owner to apply some form of force that would be detrimental to some child who 
came into a garden to retrieve a ball kicked over the fence.  Such a child is trespassing, as has always been the 
case.  If someone took to the child with force believed to be necessary when the child was retrieving a lost ball, 
the question is whether that belief was reasonable.  A reasonable person who stood alongside a home owner who 
behaved in that way would conclude that to take to the child in that way was not reasonable.  The defence 
afforded by the amendment would not be available to an occupant of a home who behaved in that way in relation 
to a child chasing a ball.  It would be a different exercise for young persons, teenagers and so on who were in the 
yard late at night, which is a different scenario.  

The member for Fremantle raised the issue of the Offenders (Legal Action) Bill.  As far as I can recall it was the 
member's view that that legislation would apply only to occupiers of property.  That is incorrect.  The Offenders 
(Legal Action) Bill, as it is before the House, relates to any action in respect of injury or loss; that is, any action 
grounded in the law of tort.  It is not limited to applying only to an occupier, but applies to anything. 

Mr McGinty:  I did not say that. 

Mr PRINCE:  In which case I misheard. 

Mr McGinty:  I certainly addressed the question of owner-occupiers. 

Mr PRINCE:  My impression was that the member asserted that the Offenders (Legal Action) Bill would give 
protection only to an occupier.  It does not.   

For an enormously long period it has been the case that a criminal cannot benefit from his criminality.  If a 
person causes injury to the criminal who is trying to assault or steal and the defence is lawful, the criminal 
cannot bring any form of action for compensation.  The High Court has modified that to some extent over the 
years.  By way of the Offenders (Legal Action) Bill, we simply wish to make it absolutely and abundantly clear, 
by statute, that it is a defence to an action in respect of injury or loss suffered by someone, for the defendant to 
show that the injury or loss was suffered in the course of criminal conduct. 

Mr McGinty:  That is common law at the moment, is it not? 

Mr PRINCE:  It has been modified quite a bit by some decisions of the High Court.  We do not want to go down 
that path.  I gather there has been a fair amount of movement in that direction in some of the States of the United 
States.  We simply want to make it abundantly clear in this State that the position at common law is quite clearly 
stated.  I am sure that the member for Fremantle agrees with that. 

The legislation before the House is not a formula for pre-emptive strikes of the kind about which the member for 
Fremantle was speculating.  If I recall correctly, Sir Eric Edwards in about 1968 attempted with only modest 
success to lecture me in criminal law.  One of his fundamental principles was that a defence is a shield rather 
than a sword.  That analogy has been very widely used and was probably not an original concept of Sir Eric's.  
However, in present law and legislation that is the situation.  This particular amendment does not change that; a 
defence is a defence and not something that empowers a person to take pre-emptive action. 

The scenario the member for Fremantle used was that someone could receive a threat, which he legitimately and 
genuinely believed to be a real threat, and consequently he could take pre-emptive action off the property.  That 
could not be excused by the defence created by the modified section 244, because it makes it lawful to use force 
or anything else in defence when the person is in peaceable possession of the dwelling.  A person is not in 
peaceable possession or protection of his dwelling or surrounds if he leaves that and goes to another place.  The 
legislation relates only to lawful defence while the occupier is in peaceable possession of the dwelling.  That is 
reasonable. 

It would be unreasonable for an individual who has been threatened to attempt at some subsequent time - 
whether a matter of minutes or hours - in a pre-emptive way, by the infliction of force, to prevent an intended 
future action against his property.  The test of force believed to be necessary is that it must be reasonable.  What 
is a reasonable belief in that scenario?  It is not reasonable that a person should act in that way; it is reasonable 
that he should tell the police.  He should complain to the police that the person has made a threat against him or 
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his property, and that he is in real fear of the individual carrying out that threat.  It is then a function of the organ 
of the State which is empowered to do this, namely the Police Service, to deal with that threat.  It is not public 
policy, and I am sure no court of this land would encourage individuals to act in a pre-emptive manner and take 
the law into their own hands.  That is a function of the police. 

Mr McGinty:  Does that amendment relate only to actions which a householder takes on his own property?  

Mr PRINCE:  Yes. 

Mr McGinty:  For any action taken outside the property, such as that on a footpath or down the road, or a week 
in advance, where is the line? 

Mr PRINCE:  Certainly, I strongly argue that any action taken in advance is not in any way covered by this Bill.  
The words in this proposed amendment to the Criminal Code would not provide a defence to a person who 
attacks another in a pre-emptive way, to prevent that person carrying out an act which he said he would carry out 
at a future time. 

The Bill has been crafted to deal with a dwelling or an associated place.  Section 244 currently enables a person 
to defend himself within his dwelling, so if someone is entering - that is, if he has part of his body through a 
window or door - or has entered, the occupant is able to defend.  Currently section 244 does not enable someone 
to use force immediately outside the dwelling, yet clearly that happens on a number of occasions, not necessarily 
perhaps with the more physically vulnerable people, but perhaps with those who consider they are still more than 
capable of taking on an intruder.  In a suburban area they may go into a fenced yard and take some action against 
an intruder, if they believe that the person is wrongfully there, to prevent him from entering the dwelling or an 
associated place.  I refer members to proposed section 244(1)(a), (b) and (c). 

Mr McGinty:  With regard to proposed section 244(1)(a), how do you prevent someone coming onto your 
property if you do not go outside the boundary and deal with him on the street or the pavement? 

Mr PRINCE:  Other than in a passive sense, with our present technology, an occupant cannot. 

Mr McGinty:  It seems to me that if your argument is right, someone must stand on his side of the fence line and 
whack the person over the fence and over the head at the same time. 

Mr PRINCE:  The Bill refers to the ability to use force that a person believes is necessary to prevent his dwelling 
or associated place from being wrongfully entered.  That is the current law that applies to a dwelling.  I would 
assert that in suburban Perth an associated place is an area within the boundaries of the fence.  Somebody who is 
on the other side of the fence is on the other side of the fence.  It is not the occupant's property because he is not 
in peaceable possession of his neighbour's place, crown land, a footpath or whatever the case may be; he is in 
peaceable possession of his property.  The common scenario is that someone is in bed asleep at night and hears 
someone fiddling around with his motor car, garage or carport.  That is on his property, and he can go outside to 
take some action if he feels so motivated.  We do not encourage people to take such action.  The police have said 
many times that it is far better not to confront many of these intruders.  As the Attorney General has said in a 
number of media interviews, the consequence could well be far greater injury to the occupant, and sometimes 
even fatal injury, than if he simply let it go and dealt with the loss of his property through insurance and so forth.  
In any event, he can use this proposed section as a defence to what would otherwise be a prosecution of him for 
using force against someone, if he believes he must use force, and that belief is reasonable, when he is in 
peaceable possession of his house, which now includes the surrounds within the fence line.   

That is in a suburban context.  In rural areas, whether it be a farmlet of a few acres or the member for Wagin’s 
extensive property of some 30 000 acres, the dwelling and associated places clearly do not include the thousands 
of acres of paddock.  That is an absurd proposition.  It has to be in relation to structures, or things that can be 
taken - money or money’s worth, in other words.  This is the reason the intruder is there in the first place.  The 
associated place concept and definition in a suburban sense means within the fence line, and in the rural sense 
means the dwelling and buildings associated with it, whether they are immediately adjacent or some small 
distance away.  

Mr McGinty:  In which case, minister, surely a simple few words would place all this beyond doubt, if the Bill 
required the use of that force to take place in the dwelling or in the associated place.  It would have been an 
easier way to handle it.  

Mr PRINCE:  Perhaps when we begin consideration in detail, and the advisers are here, we can debate that point.  
I think the wording is quite good.  A case in which I was involved comes to mind, because I represented the 
intruder, who pleaded guilty.  It took place on a rural property.  A group of youths stole some fuel on the first 
occasion, and then got into the house.  The lady of the house and her child were asleep upstairs.  The lady awoke 
terrified, because the man of the house was absent.  The youths came back a week or 10 days later.  This time the 
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man of the house was there, and fired at them with a shotgun as they disappeared over a fence some distance 
away.  He maintained that he had fired into the air to frighten the intruders.  Unfortunately my client had to have 
a number of shotgun pellets removed from his posterior, which suggests that the shot was fired not into the air, 
but in the general direction of the intruders.  The farmer concerned was prosecuted, and convicted.  He was not 
jailed, but placed on a good behaviour bond or some such.  As far as I can recall, that incident took place in the 
mid to late 1980s, under law that has since been changed somewhat, and this Bill changes that law again.   

There is no power in the present law, or in this Bill, for someone to take a weapon and use it in that fashion.  It is 
conceivable that a case could arise where that might apply.  A fundamental statement of the Criminal Code, and 
of civilisation, is that all killing is unlawful, unless authorised, justified or excused by law.  This is a defence that 
is able to be raised by someone who is prosecuted for using force; he is able to say that the use of force was 
justified because he was using necessary force to defend his property, in the sense of a home and its immediate 
surrounds.  That would not extend to lethal force, particularly involving the use of a firearm, other than in some 
extraordinary circumstances in which perhaps the person attempting to break in is also threatening lethal force 
against the individual.  In this case it is not a question of defence against home invasion, so much as one of force 
being applied to a person who is reasonably believed to have an intention to kill.  We are getting into the area 
here of defence of the person, rather than defence of property.  

Mr Wiese:  We will debate that in the consideration in detail stage.  The legislation clearly says that a person 
may use any force, or do anything that person believes on reasonable grounds is necessary, before a home 
invader who is unlawfully on premises, leaves those premises.  That point seems quite clear to me. The shotgun 
pellets were intended to cause a person to leave the place.  

Mr PRINCE:  The individual who did that was rightly prosecuted and convicted, and it will be the same when 
this Bill becomes law.  This Bill will not provide a defence for using firearms to get rid of someone who is 
running away, because while the individual at the time may believe that is necessary force, no reasonable person 
can have that belief.  In the circumstances I set out, where a man’s home had been broken into and his wife and 
child terrorised, and this was the return visit of the same people, he was absolutely convinced that what he did 
was necessary.  It probably involved a great deal of desire for revenge, and emotional, rather than rational 
thought processes.  He wanted to strike back at the people who had terrified his family.  We can all empathise 
with his emotional reasons, but the fact is that, although he had a belief that he could use that degree of force, 
namely several shots with a shotgun, that is not reasonable, when the intruders are running away.  

The last issue I wish to address was raised by the member for Bassendean, who went to some lengths talking 
about information.  The amendments we made in this place in 1996 to section 244 of the Criminal Code, which 
changed the reasonable force provisions to necessary force, have largely not been understood.  Many people are 
not even aware that the change has been made, not that people necessarily read the Criminal Code in detail.  The 
general perception is still that only like force can be used against like force.  That is not the case in defending 
against a home burglary, because the section was changed nearly five years ago.  As the member for Bassendean 
quite rightly points out, a media campaign is needed to inform people about what this Bill will do.  Such a 
campaign would have to include pamphlets, because while some of these issues can be expressed in relatively 
simple statements, written material would be needed to explain it properly.  I do not have any detail, nor do I 
think it has yet been worked out, of how the campaign would run, but I have been given the assurance by the 
Attorney General that there will be a campaign to educate the community on their rights to protect themselves 
and their property as soon as the legislation passes Parliament. 

Mr Brown:  You are not talking about a television advertising campaign are you? 

Mr PRINCE:  I do not know if it will be television or other media.  That matter is still being worked out.  The 
member for Bassendean raised the point, and it is a very good one.  It will be a campaign to inform people, 
because that was not done in 1996.  

Mr Brown:  Will you state in that campaign that it was my initiative that you have agreed to take up? 

Mr PRINCE:  The member for Bassendean knows that I am the most generous person when it comes to 
acknowledging the cooperation of the Opposition.  

Mr Brown:  I never see it.  

Mr PRINCE:  Only yesterday I acknowledged the cooperation of the member for Fremantle.  This is a point that 
is in the hands of the Attorney General.  

Mr McGinty:  The minister may have said this earlier in his speech, but it seems to me that the very test he was 
just talking about - what the occupant believes on reasonable grounds to be necessary - is unchanged from the 
current legislation.  Is that your reading of it? 
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Mr PRINCE:  Yes.  Section 244 of the Criminal Code reads - 

It is lawful for any person who is in peaceable possession of a dwelling, and for any person lawfully 
assisting him or acting by his authority, to use such force as he believes, on reasonable grounds, to be 
necessary in order to prevent the forcible entering of the dwelling, either by night or day, by any person 
whom he believes, on reasonable grounds, to be attempting to enter the dwelling with intent to commit 
an offence therein.  

The intended replacement for section 244 of the Criminal Code is -  

It is lawful for a person ("the occupant") who is in peaceable possession of a dwelling to use any force 
or do anything else that the occupant believes, on reasonable grounds, to be necessary -  

It is a rewording; it is not exactly the same formula of words but as far as I can see it is the same. 

Mr McGinty:  The essence of that is that although the circumstances in which a person can use the force are now 
expanded, the amount of force he can use remains unchanged. 

Mr PRINCE:  It is not a question of the amount of force.  It is a question of the force that is necessary.   

Mr McGinty:  That was the case before. 

Mr PRINCE:  It is a subjective test. 

Mr McGinty:  That is unchanged. 

Mr PRINCE:  Yes.   

Mr McGinty:  I want to be clear about this, because the member for Wagin and I were having considerable 
debate about it earlier.  My interpretation is that the amount of force that can be used in any given circumstance 
remains unchanged, but the circumstances in which people can use the force are changed. 

Mr PRINCE:  Yes.  The extent to which a person can use necessary force that he believes should be used is 
changed markedly, because the occupant does not have to wait until offenders are trying to enter through the 
window, door or whatever.  The occupant can deal with persons in the garage, yard, shed or carport; in other 
words, when they are on property of which he is in peaceable possession.  In the suburban and rural sense it 
covers all buildings and other surrounds relating to the dwelling.   

Question put and passed. 

Bill read a second time. 

Consideration in Detail 
Clauses 1 to 3 put and passed. 

Clause 4:  Section 244 replaced -  
Mr McGINTY:  This arises from the issue I have just raised with the minister.  I would like it clearly stated for 
the record that the passage of this legislation will not increase the amount of force that any individual home 
occupier can lawfully use against an intruder, although the circumstances in which that force may be used will 
change.  It was not clear from the minister’s comments that the amount of force that may be used remains 
unchanged by this legislation.   

Mr PRINCE:  I will make it as explicit as I can.  Currently, section 244 of the Criminal Code states -  

It is lawful for any person who is in peaceable possession of a dwelling, . . .  to use such force as he 
believes, on reasonable grounds, to be necessary in order to prevent the forcible entering of the dwelling 
. . .  

The proposed amendment is - 

It is lawful for a person . . .  who is in peaceable possession of a dwelling to use any force or do 
anything else that the occupant believes, on reasonable grounds, to be necessary -  

Although the formula of words in the amendment differs from those in the existing section, it is my view on 
advice from my advisers - who will tell me now if I am wrong - that there is no change in law in relation to the 
force.  The defence a person can use if prosecuted is that he believed he had to use that force.  The question will 
be whether the person’s belief was reasonable. 

Mr McGinty:  That was always the case. 
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Mr PRINCE:  Yes.  Existing section 244 uses the words “such force”.  I do not think there is any difference 
between “such force” and “any force”.  It is simply a different usage of words, perhaps one phrase is a little more 
old-fashioned and the other is more contemporary.  I see no distinction between them.  It seems to me that the 
force able to be used is that which the person believed was necessary, and the test is whether that belief was 
reasonable.  Is that sufficient explanation? 

Mr McGinty:  Yes, it is perfectly clear. 

Mr WIESE:  I am not a lawyer and the other two protagonists in this debate are lawyers, and I will interpret this 
provision in the same way that I believe other people in the community will interpret it.  Previously the words 
“such force” were in the provision, and the general interpretation adopted by the courts was that the response by 
the home occupant should be proportionate to the threat.  

Mr Prince:  No; that was the law pre-1996.  At that time section 244 provided that people could use such force as 
was reasonably necessary to prevent the offence.  Those words are still in section 243 of the Criminal Code, 
which deals with the prevention of violence by mentally impaired persons.  It was a different formula of words 
and it had a different effect.  The section stated that a person could use force proportionate to the threat.  In 
common parlance that means if an offender threatens someone with a club, for example, that person can use a 
club in defence.  That was changed in this Parliament in 1996.  The member’s understanding is four years out of 
date. 

Mr WIESE:  My understanding of the amendment, and I believe it will be the understanding of reasonable 
people in the community, is that this legislation, if passed, will allow people to use any force.  Not only does the 
proposed section state that they can use any force - the meaning of that is clear to me and I am sure it is clear to 
everyone in this Parliament - but further it states that they can do anything else they believe is necessary.  That 
sends a very clear message.   

The measure goes further.  The minister said in his second reading speech that -  

The effect of the clause will be to enable a home occupier to use whatever force he believes is necessary 
to defend his home and surroundings. 

The meaning of that is also very clear to the ordinary man on the street.  In addition, members, individually and 
in the joint party room, have been subject to briefings and explanations about the intent of the legislation.  It has 
been clearly explained to members that the intent is exactly that which was stated in the second reading speech 
and is contained in the new section to replace the current provision.  There is no doubt about what the words say:  
They say a person can use any force.  That is clear, that is why I voted against this legislation and that is why I 
have grave concerns about its effect.  I do not believe that what we are doing will stop home invasions and 
burglaries.  However, the person invading the property will be better prepared to deal with any response, and the 
person whose home is being invaded will be better prepared and willing to do what he believes is necessary to 
defend his property.   

Mr PRINCE:  My advisers tell me that this section was probably changed in 1991 and not in 1996, so it is about 
nine or perhaps 10 years old.  The member’s exposition has a logic to it.  However, he has taken the words “any 
force” totally out of context and spoken passionately about them.  The words “any force” appear in a sentence of 
the Bill that also includes the words “that the occupant believes, on reasonable grounds, to be necessary”.  That 
one sentence introduces limitations on the concept of “any force”.  It is not any force, full stop.  If we were to 
draft legislation to make it lawful for an occupant of a dwelling to use any force to prevent entry, full stop, the 
member’s argument would probably be right up to a point.  In that case, if a person shot someone trying to enter 
his house he could say that he was using “any force”, and that the law permits that.  Even if the legislation were 
written in that way, we would still have the fundamental proposition in law that all killing is unlawful unless 
authorised, justified or excused.  There are very few defences to killing.  That sort of killing would be wilful 
because it would be intended; at the very least, it would be murder.  Even if section 244 were written to provide 
the basis for the member’s proposition, it is incomprehensible that it would provide a defence to someone killing 
a person as he came through a door.   

We must consider these words in the context of this sentence, this amendment and this Bill.  However, we must 
also consider the replacement provision in the context of the Criminal Code, which contains a number of other 
provisions dealing with what is criminal conduct and what is the defence; that is, the shield the citizen may use 
when accused of criminal conduct.  This is a defence that a citizen may use when accused by the State of 
committing a crime.  There must be a factual circumstance of the person being wrongfully on the property and 
wrongfully trying to enter the home, surrounds or associated buildings, and the occupier using force that he 
believed to be necessary - not any force - to stop that offence.  All of those elements must be present for the 
occupier to be able to use this as a defence to a prosecution brought by the State, probably for grievous bodily 
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harm, assault occasioning bodily harm, unlawful wounding or something of that nature - perhaps even 
unauthorised discharge of a firearm.  The occupier’s belief that the force used was necessary must be reasonable.  
The mythical “reasonable” individual is called into the decision-making process to determine whether that belief 
is reasonable.  The occupier may well have held a genuine belief, but was it a reasonable belief that that force 
was necessary?   

This provision does not do what the member says it is capable of doing.  If it is misunderstood, it will be because 
the propositions being put forward will be marketed in society, and they are wrong.  The member for Bassendean 
said it is critical to have an effective media campaign to explain exactly what this law does, and I agree.   

Mr WIESE:  With the greatest of respect, I understand what the minister is saying.  However, I have his second 
reading speech in front of me, and it totally contradicts what he is now saying.  It is almost as though he is trying 
to back away from what he said when explaining the intent of this legislation.  This legislation makes it possible 
for an occupier to stop an invader wrongfully entering.  However, as the minister stated in his second reading 
speech, it will also allow the occupier to - 

. . . make effectual defence against violence - used or threatened - to a person by a home invader who 
has entered the dwelling or associated place or who is attempting to enter the dwelling or on or in an 
associated place; or to prevent a home invader committing an offence in the dwelling or on or in an 
associated place.  

Not only is it before the entry to the dwelling, but it is also pre-emptive.  The minister has said that an occupier 
can use any force or do anything else that he believes, on reasonable grounds, to be necessary to prevent a home 
invader committing an offence in the dwelling or on or in an associated place.  It is pre-emptive; it refers to 
acting before the offence has taken place.   

In trying to explain the intent of the legislation, the minister stated - 

The effect of the clause will be to enable a home occupier to use whatever force he believes is necessary 
to defend his home and surroundings.  All that has to be shown is that the occupant did what he 
believed necessary and that he was reasonable in his belief that it was necessary.   

In regard to that belief, the minister stated, first with regard to the degree of force - 

It does not mean that the force used must be reasonable . . .  

The minister said only that the holding of that belief was reasonable.  

Mr Prince:  That is right.   

Mr WIESE:  I understand that to mean that an occupier can do anything he believes is right.  It does not of itself 
need to be reasonable; only the belief must be reasonable.   

Mr Prince:  That has been the law for four or nine years.   

Mr WIESE:  This is what the legislation states.  The minister went on to say -  

Unless it can be shown that it was unreasonable for a person to believe that he had to use the force he 
used, he will be protected by the amendments to section 244.   

This clearly gives all the signals that the Attorney General has indicated the Government intends to give with 
this legislation; namely, that people are allowed to defend their property, not just their home, but also the quarter 
acre surrounding their home.  If that is not giving people carte blanche, and if that is not the justification for what 
I believe this legislation is saying, then some very wrong messages are being conveyed to the community, and I 
believe the result of those wrong messages is that tragedies will occur.   

Mr PRINCE:  I cannot for the life of me see how anything I have said in this debate is incompatible with what I 
said in the second reading speech.  I have said exactly the same thing.  The heading of new section 244 is 
“Defence against home invasion”.  That is not just what it will do.  It is also what it means as a matter of law.  It 
is a legal defence to a prosecution.  It gives home owners some rights with regard to what they can do.  The 
proportionality law went by the wayside either four or nine years ago.  If it was nine years ago, the member was 
here and I was not; if it was four years ago, we were both here.  Either way, the proportionality law that the 
member seems to want has not applied for years.  Under that law, if someone threatened a home occupier with a 
club, he could use a club in defence, or, if it was a knife, he could use a knife.  The law as it is stated in this Bill 
with regard to quantum of force is the same as it has been for some years.  If the member does not like that, he 
can by all means argue to that effect.  However, with regard to quantum of force, as the member for Fremantle 
and I have agreed, there is no difference between the current law and this amendment.   
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The member for Wagin rightly points out that a person is entitled to use any force that he believes, on reasonable 
grounds, to be necessary to prevent a home invader from entering the dwelling - he does not need to wait until 
the home invader has come in - or to cause a home invader to leave the dwelling, and to make effectual defence 
against violence used or threatened in relation to a person by a home invader who is attempting to enter the 
dwelling.  On Tuesday evening, I was at a meeting in South Perth, and a lady held up two large screwdrivers, 
which are commonly used as house-breaking implements to lever open windows, and said they were used on her 
house a few weeks ago.  A person may be on the member’s property with a couple of screwdrivers - nice long 
ones - and be heading for his garage or machinery shed, or he may be heading for the palatial games room at the 
back of my adviser’s mansion.  That person has his tools, and it is surely reasonable to think that he intends to 
break in.  However, there does not necessarily even need to be a belief that the person is a home invader.  All 
there needs to be is a person who is armed - perhaps “equipped” is the better word - and has come onto the 
property. 

Mr McGowan:  If unknown to you your wife had phoned a workman to get the lock on the shed fixed and he 
walked onto your property with a screwdriver, would you be justified in going out and belting him to death? 

Mr PRINCE:  Of course not.  Do not be ridiculous. What an absurd suggestion. 

Mr McGowan:  I am asking a question. 

Mr PRINCE:  If the member seriously believed that, he would have to be a left-wing intellectual, because 
nobody else would believe it.  If a person fronted up in my driveway in a van and hopped out, with ladders and 
so forth, to fix the television antenna that a storm had blown down - which happened at my place not that long 
ago - and I said, “What are you here for?”, and he said, notwithstanding that it was written on the side of his van, 
“I am an antenna repairman, and your wife called me because your antenna has blown down”, I would say, 
“Fine.  Do you want me to hold the ladder and give you a hand?”  However, if he came to my place at 10.00 pm, 
he would be treated with a great deal more suspicion.  If he arrived in a vehicle with the lights blazing, I would 
reasonably expect that he thought he had a lawful reason to be there.  However, if I was woken up at 2.00 am by 
the sensor lights going on because someone was prowling around outside my house, I would reasonably expect 
that person was a person who should not be there.  It is the factual circumstances at the time.  The member was 
not in the Chamber a moment ago when I talked about the boy who came over the fence to collect his ball.  That 
is a trespass.  It is not reasonable to believe we can use force to bash up a child who has come over the fence to 
get his ball, even though he may have no lawful right to be there.   

Mr McGOWAN:  Yesterday I raised the question of a boy who climbs over someone's fence to collect a cricket 
ball. 

Mr Prince:  I responded to that; you were not here.  

Mr McGOWAN:  I am sorry I was not here.  From my reading of the second reading speech, an occupier is 
entitled to do whatever he believes, on reasonable grounds, to be necessary to defend his dwelling, which can 
include his backyard, garage or shed, and probably also his front yard.  All that the occupier must show is that he 
did what he believed was necessary, and that he was reasonable in his belief.  On the face of it, that relies on the 
objective test that the occupier must be reasonable in his belief.  However, the minister then goes further and 
says this will take into account the state of mind of the occupant. 

Mr Prince:  That is right.   

Mr McGOWAN:  Various people have various states of mind.  The minister knows, as a local member, that 
many people come into members' offices who are in a very strange state of mind.  I do not know whether the 
minister will consider an amendment, but, from my reading of that new section, if a person who had a 
persecution complex or had paranoid schizophrenia believed in his mind that a child who had climbed over his 
fence to collect a tennis ball was a threat to him, he could use any force or do anything else to defend himself.  I 
agree with the overall intent of the Bill.  If I woke up in the middle of the night and found someone in my lounge 
room, I would want to be able to defend myself against that person.  I would not want to be sitting at home 
watching a movie one Saturday night and have three people burst through my door and be in some quandary 
about what I could do to defend myself against them.  I agree with that.  However, I do not agree that it should 
be legitimate to bash someone in circumstances where it would be totally wrong to do that. 

Mr PRINCE:  New section 244 states that the occupant must believe, on reasonable grounds, that the person 
intends to commit an offence.  In the example I used earlier of the person who had a couple of screwdrivers in 
his hand, it would be reasonable to conclude that that person intended to lever open the roller door, or the door of 
the house, and commit an offence; or we might have caught that person committing an offence or know that he 
has committed an offence.  The objective test is that there must be a reasonable belief.  There must be some fact 
to bear out that belief.  If a child who has kicked or hit a ball over the fence has committed an offence at all, it is 
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called trespass.  How could anyone possibly say a child was intending to commit an offence if he came 
scrambling over the fence to retrieve a ball, almost certainly in daylight hours?  If the child were given a 
thrashing, the occupier would be prosecuted, I hope, for perhaps assault occasioning bodily harm.  It is highly 
unlikely this amendment will afford the occupier any defence.  With regard to whether a person's mental 
processes are deranged, schizophrenia is not a good example, but there are people who have degrees of deranged 
processes.  I represented a couple once who were convinced that the house next door was directing rays at them 
and consequently set fire to it.  The defence for something like that would be insanity. 

The member for Fremantle may laugh, but, seriously, the defence is insanity.  If a person is deranged in a way 
that causes him to behave in a totally irrational and unreasonable manner, the psychiatrists must decide whether 
he is capable of standing trial and, if so, whether he was capable of forming intents, etc.  If the defence were not 
successful, he would be found guilty.  Either way, he would wind up in a secure environment.  

I cannot see how the rewrite of clause 244 will give a defence to a person who has a strange belief in the way in 
which the world should operate, but who exists in society within the range of human behaviour that is tolerable, 
and who thinks he has far more right than he has - extreme people may take a gun - to take violent action to 
defend himself.  If he were to take a gun to somebody who was intent on breaking into his dwelling, it is unlikely 
that this legislation would give him a defence against wilful murder or murder.  To some extent the Bunbury 
case is perhaps - 

Mr McGinty:  In your view, would this change have made a difference in the Lenane case? 

Mr PRINCE:  No.  I express that opinion without having been at the trial or read the evidence.  It is based only 
on what I have read in media reports.  I do not know whether it is correct.  Perhaps opinions should not be given 
on those matters.  

It is important that people understand this change in the law, hence there must be a campaign to inform them.  
The member for Wagin has rightly said that the general belief in the community is that only proportional force 
can be used.  That has not been the case for some time.  This amendment will restate the law and add to the 
capacity to use the defence in geographic terms and, to a certain extent, in other terms.  That is why we must 
have a good information campaign to enable people to understand exactly what it means.  

The Bill will not give carte blanche to people to use any force against intruders on their property.  It provides 
that if we reasonably believe a person is a home invader, we may use force.  How much force?  We may use 
what we consider to be necessary.  Our belief of what is “necessary” is subject to the “reasonable” test in the 
sense that in our belief it is reasonable.  That is it.  The meaning of the words is very plain and simple under that 
analysis. 

Mr BAKER:  Will the minister confirm that the tests applied are subjective and objective tests; not either/or.  In 
the objective test - the test of reasonableness - we must resort to the "reasonable man" test, which is always 
deemed by the law to be that a reasonable person is always sane and sober.  The extreme sensitivities and 
personality types are excluded from the "reasonable man" test.  That should put to bed that issue once and for all. 

Mr Prince:  I am sober; I do not know about the rest of the members! 

Mr WIESE:  The minister uses his words loosely.  He referred to the heading of proposed section 244 as 
"Defence against home invasion" and promptly explained that the clause will provide a defence for a person who 
is accused of an offence in the way he defended himself. 

Mr Prince:  Technically, that is the way in which the Bill will operate within the context of the Criminal Code. 

Mr WIESE:  The new clause relates to defence against home invasion and puts the boundaries around how the 
occupier can defend his home.  As the minister is well aware, the previous clause was headed "Defence of 
dwelling". 

Mr Prince:  If we did not pass this Bill and the member for Wagin were to take a swipe at a person who broke 
into his home with a cricket bat and cracked his skull, notwithstanding the person had broken into his house, he 
would be prosecuted for committing grievous bodily harm.  Under the law of the land 110 years ago, we could 
take force to stop a person breaking into our house.  We were able to use proportional force.  That changed, and 
we are changing it back. 

Mr WIESE:  That is the very point about which the community is concerned.  People believe that under the 
existing legislation they are unable to use an appropriate defence against home invasions.  The minister is saying 
they are, but they do not understand that.  In his second reading speech, the minister explains that the legislation 
will clarify that and expand the ground on which the occupier can defend himself, such as being able to defend 
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himself on his quarter acre.  He can go far beyond defending himself when forcible entry occurs, for example, 
when the offender is inside the home.  I am sure the community will be satisfied with that outcome.  

My concern is the community's awareness of the level of force people may use.  The minister is saying that they 
could use a limited amount of force. 

Mr Prince:  They could use what force they believed to be necessary.  That belief must be reasonable.  It will 
vary according to the situation. 

Mr WIESE:  Who will decide what is reasonable?  My understanding of the minister's second reading speech is 
that it will be in the opinion of the operator. 

Mr Prince:  That is correct. 

Mr WIESE:  As the member for Mandurah indicated, a raft of people believe it is reasonable to protect 
themselves with a golf club or hockey stick, as people have already been prosecuted for doing.  It appears from 
the minister's explanation that that has not changed and that those people will still be subject to prosecution if 
they use that degree of force, despite the fact that the minister said in his second reading speech that it does not 
mean that the force used must be reasonable. 

Mr Prince:  It does not. 

Mr WIESE:  It means that the holding of the belief must be reasonable. 

Mr Prince:  That is right. 

Mr WIESE:  If it does not mean that the force used must be reasonable, where is the boundary drawn?  Why is 
not the use of the hockey stick or the baseball bat reasonable?  Why have people been prosecuted in the past for 
using a baseball bat or a hockey stick?  Why, if I understand the minister correctly, will they continue to be 
prosecuted if they use a baseball bat or hockey stick?  My concern is that at the end of the day this will not stop 
home invasions from occurring; it will only escalate the level of violence.  

Mr PRINCE:  If we wanted the law to mean what we say we would simply write a law to say that a person in 
possession of a dwelling may use any force - full-stop, that is the end of the matter.  This clause refers to any 
force that the occupant believes on reasonable grounds to be necessary; that is any force necessary, not any 
force.  Qualifications are placed on the phrase “any force”.  I do not know how many times or how else I can say 
this.  A person must believe on reasonable grounds that the individual who intends to commit, or has committed, 
an offence is a home invader.  There are innumerable instances of people using force against home invaders who 
are not prosecuted.  The few who wind up before the courts do so because the factual circumstances are such 
that, first, in the opinion of the police and, second, in the opinion of the Director of Public Prosecutions, they 
used force that they might have believed was necessary but that belief was not reasonable.  When prosecutorial 
authorities come to that conclusion, they bring a case.  This clause may or may not provide a defence against a 
prosecution. 

Debate adjourned, pursuant to standing orders. 

[Continued on page 2055.] 
 


